MEMORANDUM
The Women’s Equality Agenda
and the Trafficking Victims Protection and Justice Act
Submitted by:
NY Anti-Trafficking Network

In January 2013, Governor Andrew Cuomo introduced plans to advance a 10-Point Women’s Equality Agenda
(WEA) that will advance women’s rights on several issues and break down barriers to women’s full participation in
society and advance their health and well-being. One of the points of the WEA is to “Strengthen Human
Trafficking Laws.” Three objectives are identified: 1) increase penalties for trafficking, 2) remove the
requirements that “coercion” be proven when the victims are minors, and 3) create an affirmative defense in
prostitution prosecutions where the defendant’s participation was a result of having been a sex trafficking victim.
In this memorandum, we enclose our concerns and recommendations regarding the Governor’s efforts to address
this human rights issue.
In early 2013, New York State Assemblymember Amy Paulin (D) introduced the Trafficking Victims Protection and
Justice Act (TVPJA), A2240A, which is sponsored by Senator Andrew Lanza in the Senate (S2135A). The bill is
described as strengthening state anti-trafficking laws by introducing and amending several key criminal penalties.
However, while this bill contains several positive changes that will aid in the fight against human trafficking, it
undermines many positive steps already taken by New York State.
Everyone in New York should have a fair chance to thrive and pursue opportunity in life. When a person is
trafficked, s/he is forced, tricked, or coerced to perform work against their will. Trafficked persons are made to
live in a climate of fear. Trafficked persons often experience isolation and invisibility; are subjected to abuses of
power by their employers; and they have little or no access to help. It is crucial to have a thorough conversation
about the potential provisions that might be included in the Women’s Equality Agenda. As the Women’s Equality
Agenda (WEA) human trafficking provisions have not yet been drafted, we address the current proposals in the
Trafficking Victims Protection and Justice Act (TVPJA). We hope that our concerns and recommendations will
contribute to the dialogue and provide information regarding the needs of survivors of human trafficking to
establish safe and stable lives.

Who We Are
The NY Anti-Trafficking Network (NYATN or the Network) is a coalition of legal and social service organizations
that provide services to, and advocate for the rights of, trafficking survivors. Founded in 2002, NYATN was the
first network of service providers in New York to promote the rights of survivors of human trafficking.
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As a network of service providers and advocates, we believe in the effectiveness of a human rights-based
approach with a focus on remedies for survivors. We seek to stabilize survivors of trafficking, provide necessary
services, and assist them in accessing available options to cooperate with law enforcement. This approach yields
a much higher rate of cooperation that ultimately results in more prosecutions.1

Defining Terms
The United States is a source, transit, and destination country for men, women, and children for forced labor,
debt bondage, involuntary servitude, and trafficking into commercial sex.2 Accordingly, trafficking in persons and
human trafficking describe activities involved when someone obtains or holds a person in compelled service
through force, fraud, or coercion.3 Under federal law, “sex trafficking” occurs when a commercial sexual act is
induced by force, fraud, or coercion, or in which the person induced to perform such an act is less than 18 years
old;4 and “labor trafficking” is defined as the recruitment, harboring, transportation, provision, or obtaining of a
person for labor or services through the use of force, fraud, or coercion for the purpose of subjecting that person
to involuntary servitude, peonage, debt bondage, or slavery.5
Human trafficking is often described as a modern form of slavery.6 Many victims are provided little to no
freedom of movement, and are subject to intense physical and psychological trauma at the hands of their captors.
The number of human trafficking survivors in the United States and in New York is unknown because of the
difficulty of studying this underground phenomenon.7

Current NYS Law on Trafficking in Persons
After significant advocacy by NYATN, New York passed a very strong anti-trafficking law in 2007. The law has been
seen as a model for other states. Under New York’s anti-trafficking law, “sex trafficking” occurs when a person
intentionally advances or profits from prostitution by providing the victim with certain drugs; making material
false statements; withholding or destroying government identification documents; requiring repayment of a debt;
or using force or engaging in any scheme, plan, or pattern to compel or induce such person to engage in
prostitution by making that person fearful of one of the eight actions or consequences against him or her.8
“Labor trafficking” occurs when a person compels or induces another person to engage in labor, or recruits,
entices, harbors, or transports such other person by similar coercive means described above.9 Sex trafficking is a
Class B felony, while labor trafficking is a class D felony. In addition, the law added a new Article to the Social
Services Law, funding and empowering the New York State Office of Temporary and Disability Assistance
(OTDA) and the Division of Criminal Justice Services (DCJS) with ensuring that trafficked persons obtain
necessary services.10
While the New York Anti-Trafficking Law is strong, it could be improved. In contrast to federal law, the state law
does not include the following:
•
•
•

an independent private right of action,
restitution for trafficking victims, or
forfeiture of the trafficker’s assets.
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While law enforcement and the district attorney’s office can notify the Office of Temporary Disability Assistance
(OTDA) and the Division of Criminal Justice Services (DCJS) that a victim may be eligible for necessary services,11
there is no specific mechanism for non-governmental service providers to make such referrals for vital victim
assistance.

Concerns about What the TVPJA Will Do
While NYATN welcomes efforts to improve upon New York’s current anti-trafficking law, it is crucial that such
efforts actually improve upon current law and meet the needs of trafficking survivors. Unfortunately, much of the
TVPJA does not focus on human trafficking and human traffickers, but on prostitution, whether or not it involves
force, fraud, or coercion. The bill creates new offenses, widens the net of those caught in existing offenses, and
increases the consequences of being convicted of many offenses. Such consequences include being subject to
mandatory minimum sentences, being added to the sex offender registry, facing civil commitment, and being
threatened with eviction.
For example, the TVPJA, if adopted, will amend the crime of “Permitting Prostitution,” making a person guilty of
this crime when their vehicle is used for prostitution.12 The TVPJA will also increase the penalties for promoting
prostitution, if that promoting involves “transporting persons.”13 These provisions do not penalize human
trafficking, as they do not specify minors in the sex trade or commercial sex situations involving force, fraud, or
coercion. Raising penalties for crimes simply because they involve prostitution will do nothing to identify or assist
victims of human trafficking, and in fact it will make it more difficult for people to come forward if they suspect
human trafficking.
The bill also layers offenses so that an individual can be charged with many crimes for the same action. For
example, the bill creates new offenses entitled “aggravated patronizing a prostitute.” Under these new
provisions, a 21-year-old who patronizes and has sex with a prostitute who is less than 16 years old could be
convicted of “aggravated patronizing a minor for prostitution” in the third degree.14 This same individual already
can be convicted of “patronizing a prostitute” in the second degree and “statutory rape” in the second degree.
The inclusion of such new crimes unnecessarily increases the number of offenses with which an individual can be
charged.
We are also concerned with the seriousness of penalties leveraged against individuals who are not engaged in
human trafficking under this bill. If the TVPJA language is adopted in the WEA, the prior mentioned 21-year-old
could be convicted of a Class E Sex Felony,15 which carries a sentence of one-and-a-half to four years for first-time
offenders.16 Anyone convicted of these new “aggravated patronizing” crimes must register as a sex offender.17
Further, perpetrators may be subject to civil commitment at a court’s determination.18
Much of the TVPJA focuses on expanding sex offender registration and civil commitment to include a greater
number of possible candidates. These can be effective tools to target a small and dangerous class of violent sex
offenders,19 resting on the theory that they are likely to relapse into criminal behavior.20 However, it is important
to consider any expansion of these statutes, whereby New York may civilly detain people even if there is little risk
of recidivism,21 reframing these measures as a punitive, and raising due process issues22 at a heavy financial
burden to the State.23 These are very serious and lifelong penalties to impose on a person who has not actually
engaged in human trafficking.
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Furthermore, removing the requirement that some form of “coercion” be proven when the victims are minors is
likely to have unintended consequences. A federally-funded study on youth in the commercial sex trade in New
York City revealed that young people’s situations and needs vary widely and that more than 83 percent of young
people involved in commercial sex had no market facilitator, pimp, or trafficker. Most minors involved in
commercial sex are involved for economic reasons - they may have run away from a difficult situation and are
homeless or unable to access youth shelters and other services, or they may be trying to support their families.
Many of these young people work in loose peer networks where they share clients, space, or other resources in
order to stay as safe as possible. The current legal definition of “promoting prostitution” is broad enough that it
could include the activities that minors do with each other to stay safe. We know of cases where roommates or
friends of sex workers were arrested for “promoting prostitution” simply because prostitution occurred in their
shared apartment. However, if the law were to change, these minors themselves could be found guilty of “sex
trafficking,” a B violent felony. This unintended consequence is more likely under state law, where city police are
arresting people for low-level prostitution offenses on a daily basis.

Recommendations for a Successful Women’s Equality Agenda
We believe that, while the New York Anti-Trafficking Law is strong, there are other changes that the Governor
should consider including in the Women’s Equality Agenda. The WEA could serve as a model for a rights-based
approach to combating human trafficking, if it included provisions designed to actually meet the needs of
trafficking survivors, which would aid in their physical and psychological recovery while guaranteeing basic rights.
•

Protect trafficking victims from criminal prosecution

The TVPJA proposes creating an affirmative defense in prostitution prosecutions that the defendant’s
participation was a result of having been a sex trafficking victim, and we heartily support this objective.24
Trafficked persons often face criminal arrest and imprisonment. Trafficking victims are arrested and convicted
multiple times for crimes their traffickers have forced them to commit, including prostitution, theft, and drug sale
and use. We would support a provision that allows a trafficking victim to assert an affirmative defense to any
non-violent crime if it was committed as a direct result of human trafficking. We also support the provision in
the TVPJA that raises the age under which a person will not be considered an accomplice to the person who
trafficked them into prostitution.
•

Equalize the penalties for all forms of human trafficking

Under current New York law, the crime of human trafficking is already a serious crime. Instead of enhancing
penalties for crimes involving prostitution, we recommend that focus should be on human trafficking, specifically
that the penalties for all forms of human trafficking should be equalized. Currently, it is bifurcated with disparate
penalties; while “sex trafficking” is a B felony, “labor trafficking” is a D felony. We believe that this differential in
penalties has created a sharper focus on sex trafficking cases at the expense of labor trafficking victims. Such
classification is belittling to victims of labor trafficking who, like sex trafficking victims, have suffered from
unspeakable trauma involving physical and psychological torture, isolation, and sexual abuse.25 Labor trafficking
victims often suffer longer periods of exploitation and abuse than sex trafficking victims because law enforcement
fails to prioritize investigation and identification of such cases. It is estimated that for every one victim of sex
trafficking, there are approximately three victims of labor trafficking.26 In spite of this, over 80 percent of human
4

trafficking investigations focus on sex crimes, leaving the majority of human trafficking victims unprotected and
their captors unprosecuted.27
We support the TVPJA’s provision to raise the penalties for labor trafficking to a B felony. However, it is not
accurate to say that the TVPJA equalizes penalties, because it simultaneously raises “sex trafficking” to a B violent
felony, which carries a higher minimum sentence and other collateral consequences. This sends a message that
the State of New York would still position sex trafficking as a more egregious crime than labor trafficking. We
would support both crimes carrying the penalties of a B felony.
•

Expand access to necessary services to victims of human trafficking and to minors at risk of engaging in
commercial sex

Instead of removing “coercion” as an element for sex trafficking of minors, NYATN supports providing inclusive,
accessible services for young people. Most young people who trade sex will not benefit from removing
“coercion” as an element of trafficking, and some could actually be harmed by such a provision. However, most
young people who engage in commercial sex will benefit from fully funding adequate shelters for homeless and
unaccompanied youth, programs that create opportunities for living wage employment, and services that treat
youth with a rights-based approach that is respectful and nonjudgmental.
The TVPJA gives social and legal service providers the power to refer human trafficking victims to OTDA, the
state program that provides essential benefits to help trafficking survivors.28 This is an absolutely essential
provision to fulfill the promise of the New York State Anti-Trafficking Law. Currently, only law enforcement
agencies are authorized to make these referrals, and for many reasons, many survivors of trafficking cannot safely
cooperate with law enforcement, especially at the beginning of their recovery. Allowing social and legal service
providers to refer clients for these benefits will increase access, benefit survivors, and ultimately help the State
have a better grasp of the scope of human trafficking.
•

Create forfeiture, restitution, and a civil right of action for trafficking victims

We support an amendment to the N.Y. Penal Law to include a forfeiture and restitution mechanism for all
trafficking victims to recover compensation from their traffickers. Currently, courts may levy state fines against
sex traffickers, but there is no mechanism for victims to receive direct compensation from their traffickers for
their forced sex or labor. A criminal court-imposed forfeiture and restitution provision would allow trafficking
victims to recover directly from their victimizers the compensation they merit.
We also believe that the WEA should establish a civil right of action for all trafficking victims to pursue justice
against their traffickers. Not all trafficking cases are investigated, and even less are prosecuted. A civil right of
action would also expand potential recovery amounts, allowing trafficking victims to pursue compensatory, pain
and suffering, and even punitive damages from their traffickers irrespective of whether they were criminally
prosecuted.
Please contact NYATN steering committee member, Ivy Suriyopas at the Asian American Legal Defense and
Education Fund at 212.966.5932 x235 or isuriyopas@aaldef.org, for additional information regarding this
memorandum. Please visit NYATN at http://nyatn.wordpress.com/.
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